






























































































































































































































































































































































































































































































































































































































































































Alternatively, taxpayers may submit com
ments electronically via the Internet by 
selecting the "Tax Regs" option on the 
IRS Home Page, or by submitting com
ments directly to http://www.irs.ustreas. 
gov'/prodltaxJegs/comments.html (the 
IRS Internet site). All comments will be 
available for public inspection and copy
ing in their entirety. 

PAPERWORK REDUCTION ACT 

The collections of information con
tained in this notice have been reviewed 
and approved by the Office of Manage
ment and Budget in accordance with the 
Paperwork Reduction Act (44 U.S.C. 
3507) under control number 1545-1570. 

An agency may not conduct or sponsor, 
and a person is not required to respond to, 
a collection of information unless the col
lection of information displays a valid 
control number. 

The collections of information in this 
notice are contained under the heading 
"DUE DILIGENCE REQUIREMENTS 
FOR 1997" in this notice. This informa
tion is required to implement § 6695(g), 
and verify that preparers have exercised 
due diligence in preparing any return or 
claim for refund for taxable year 1997 
that involves the EIC. The likely record
keepers are preparers. 

In 1998, the estimated total annual 
recordkeeping burden will be 160,000 
hours. 

The estimated annual burden per 
recordkeeper will vary from 0 minutes to 
16 minutes, depending on individual cir
cumstances, with an estimated average of 
8 minutes. 

The estimated number of recordkeepers 
is 1,200,000. 

Books or records relating to the collec
tion of information in this notice must be 
retained for three years after the June 30th 
following the date the return was pre
sented to the taxpayer for signature. Gen
erally, tax returns and tax return informa
tion are confidential, as required by 26 
U.S.C.6103. 

EARNED INCOME CREDIT (EIC) 
ELIGIBILITY CHECKLIST 

For use by income tax return preparers 
in preparing 1997 tax returns and claims 

for refund 

Taxpayer may claim the earned income 

credit if all the following questions are 
answered YES: 

1. Do the taxpayer, spouse, and qualifying 
child each have a social security number? 
_YES _NO 

2. Is the taxpayer's total taxable and non
taxable earned income at least $1 but less 
than: 

* $9,770 if the taxpayer does not have a 
qualifying child? 
* $25,760 if the taxpayer has one quali
fying child? 
* $29,290 if the taxpayer has more than 
one qualifying child? 

_YES _NO 

3. Is the taxpayer's modified AGI less 
than: 

* $9,770 if the taxpayer does not have a 
qualifying child? 
* $25,760 if the taxpayer has one quali
fying child? 
* $29,290 if the taxpayer has more than 
one qualifying child? 

_YES _NO 

4. Is the taxpayer's investment income 
$2,250 or less? 

_YES _NO 

5. Is the taxpayer's filing status one of 
the following: married filing jointly, head 
of household, qualifying widow(er), or 
single? 

_YES _NO 

6. If the taxpayer is a nonresident alien, is 
the filing status married filing jointly? (If 
taxpayer is not a nonresident alien, an
swerYES). 

_YES _NO 

7. Answer YES if the taxpayer (and 
spouse if filing a joint return) is not a 
qualifying child of another person. 

_YES _NO 

8. Answer YES if the taxpayer (and 
spouse if filing a joint return) is not filing 
Form 2555 or Form 2555-EZ to exclude 
from gross income any income earned in 
foreign countries or to deduct or exclude a 
foreign housing amount. 

_YES _NO 

STOP: If the taxpayer has a qualifying 
child, answer question 9 and skip 10. If 
the taxpayer does not have a qualifying 
child, skip 9 and answer 10. 

9. (a) Does the child meet the age, rela
tionship, and residence tests for a qualify
ing child? See Form 1040 instructions for 
Line 56a. 

_YES _NO 

(b) Answer YES if the qualifying child 
is also a qualifying child for one or more 
other persons and the taxpayer's modified 
AGI is higher than each other person's. 
Answer YES if the child is a qualifying 
child only for the taxpayer. 

_YES _NO 

(c) If the qualifying child is married, is 
the taxpayer claiming the child as a de
pendent? (If the qualifying child is not 
married, answer YES.) 

_YES _NO 

OR 

10. (a) Was the taxpayer's main home 
(and the spouse's if filing a joint return) in 
the United States for more than half the 
year? Military personnel on extended ac
tive duty outside the United States are 
considered to be living in the United 
States. 

_YES _NO 

(b) Was the taxpayer (or spouse, if fil
ing ajoint return) at least age 25 but under 
65 at the end of 1997? 

_YES _NO 

(c) No one can claim the taxpayer (or 
spouse if filing a joint return) as a depen
dent on their return. If the taxpayer (and 
spouse if filing a joint return) is not eligi
ble to be a dependent on anyone else's re
turn, answer YES. If taxpayer (or spouse 
if filing a joint return) is eligible to be 
claimed as a dependent on someone else's 
return, answer NO. 

_YES _NO 

*PERSONS WITH A QUALIFYING 
CHILD: If the taxpayer answered YES to 
questions I through 9(a), (b), and (c), the 
taxpayer can claim the credit. Remember 
to fill out Schedule EIC and attach it to 
the taxpayer's Form 1040 or 1040A. 

*PERSONS WITHOUT A QUALIFY
ING CHILD: If the taxpayer answered 
YES to questions 1 through 8 and lO(a), 
(b), and (c), taxpayer can claim the credit. 
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IF THE TAXPAYER ANSWERED NO 
TO ANY QUESTION, TAXPAYER IS 
NOT ELIGIBLE FOR THE CREDIT. 

Certain Payments Made 
Pursuant to a Securities 
Lending Transaction 

Notice 97-66 

SECTION I. SUMMARY 

On October 14, 1997, final regulations 
were published in the Federal Register 
[T.D. 8735], RIN 1545-AP71, (the "final 
regulations") which source substitute in
terest and substitute dividend payments 
that are made pursuant to a securities 
lending or sale-repurchase transaction by 
reference to the income that would be 
earned with respect to the underlying 
transferred debt security or stock. The 
final regulations also provide that substi
tute interest and dividend payments that 
are U.S. source under the regulations are 
also characterized as interest and divi
dends for purposes of determining the 
fixed or determinable annual or periodical 
income of foreign resident individuals 
and corporations subject to tax under sec
tions 871, 881, 4948(a) and Chapter 3 of 
the Internal Revenue Code and for pur
poses of granting tax treaty benefits with 
respect to interest and dividends. As pro
mulgated, the final regulations were made 
applicable in all respects for substitute in
terest (as defined in § 1.861-2(a)(7) of 
the income tax regulations) and substitute 
dividend payments (as defined in 
§ 1.861-3(a)(6)) made after November 
13, 1997. 

This Notice provides guidance on com
plying with the statement requirement of 
section 871 (h)(5) for substitute interest 
payments made after November 13, 1997, 
and before January 1, 1999. In addition, 
the Treasury and the Service intend to 
propose new regulations to provide spe
cific guidance on how substitute dividend 
payments made by one foreign person to 
another foreign person ("foreign-to-for
eign payments") are to be treated. Until 
the proposed regulations are promulgated, 
this Notice clarifies how the amount of 
the tax imposed under §§ 1.871-7(b)(2) 
and 1.881-2(b)(2) will be determined 
with respect to foreign-to-foreign pay
ments. The Treasury and the Service re-
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quest comments on the treatment of for
eign-to-foreign payments provided in this 
Notice. 

SECTION 2. SUBSTITUTE INTEREST 
PAYMENTS 

Substitute interest payments made by a 
foreign person that are U.S. source inter
est under the final regulations must satisfy 
the statement requirement of section 
871(h)(5) to qualify as portfolio interest. 
The final regulations refer taxpayers to 
§ 1.871-14(c) for this purpose, but those 
regulations are not generally applicable 
until January 1, 1999. Under this Notice, 
the statement requirement of section 
871(h)(5) will be satisfied with respect to 
substitute interest payments made after 
November 13, 1997 and before January I, 
1999, if any written, electronic, or oral 
statement that reasonably establishes that 
the payee is a foreign person is given or 
made to the payor prior to, or within a 
reasonable period of time after, the pay
ment. The statement requirement of the 
preceding sentence is deemed to be satis
fied if the payor is subject to, and satisfies 
with respect to the payee, the regulatory 
rules in the jurisdiction in which the payor 
is operating regarding establishing the 
identity of a customer (i.e., "know your 
customer" rules). Also, if a taxpayer 
makes an election under § 1.1441-
1(f)(2)(ii), such election will be effective, 
pursuant to this Notice, to allow a with
holding agent to apply retroactively 
the documentation requirements of 
§ 1.871-14(c) with respect to one or more 
substitute interest payments made 
after November 13, 1997. Treas. Reg. 
§ 1.871-14(c)(3) allows a withholding 
agent to collect a certificate or documen
tary evidence at any time until the expira
tion of the beneficial owner's period of 
limitation for claiming a refund of tax 
with respect to portfolio interest. 

SECTION 3. SUBSTITUTE DIVIDEND 
PAYMENTS 

The final regulations were adopted to 
eliminate unjustifiable differences be
tween the taxation of similar economic in
vestments. It has been brought to the at
tention of the Treasury and the Service, 
however, that, in certain circumstances, 
the total U.S. withholding tax paid with 
respect to a securities loan or sale-repur-

chase transaction, or series of such trans
actions, could be excessive due to the ap
plication of the final regulations. The 
Treasury and the Service believe that tax
payers can avoid such excessive with
holding taxes in the vast majority of cases 
by structuring their transactions appropri
ately. In some circumstances, however, 
such structuring may be difficult or im
possible. 

To address these concerns, under this 
Notice, the amount of U.S. withholding tax 
to be imposed under §§ 1.871-7(b)(2) and 
1.881-2(b)(2) with respect to a foreign-to
foreign payment will be the amount of the 
underlying dividend multiplied by a rate 
equal to the excess of the rate of U.S. with
holding tax that would be applicable to 
U.S. source dividends paid by a U.S. per
son directly to the recipient of the substitute 
payment over the rate of U.S. withholding 
tax that would be applicable to U.S. source 
dividends paid by a U.S. person directly to 
the payor of the substitute payment. This 
amount may be reduced or eliminated to 
the extent that the total U.S. tax actually 
withheld on the underlying dividend and 
any previous substitute payments is greater 
than the amount of U.S. withholding tax 
that would be imposed on U.S. source divi
dends paid by a U.S. person directly to the 
payor of the substitute payment. The recip
ient of a substitute payment may not, how
ever, disregard the form of its transaction in 
order to reduce the U.S. withholding tax. 
Therefore, a recipient of a foreign-to-for
eign payment will not be entitled to a re
fund or tax credit against any other U.S. tax 

liability to reflect the fact that the rate of 
U.S. withholding tax that would be applica
ble to a U.S. source dividend paid by a U.S. 
person directly to such recipient is less than 
the rate of U.S. withholding tax that would 
be applicable to a U.S. source dividend 
paid by a U.S. person directly to the payor 
of the substitute payment (or any payor of a 
previous substitute payment or the underly
ing dividend). 

As a result of this formula, substitute 
payments with respect to foreign-to-for
eign securities loans and sale-repurchase 
transactions that do not reduce the over
all U.S. withholding tax generally will 
not be subject to withholding tax. For 
example, no withholding tax is required 
in situations where transactions are en
tered into between residents of the same 
country. The Treasury and the Service 



believe that this Notice adequately ad
dresses the concerns of those foreign 
persons who are required by their local 
regulators to enter into transactions only 
with residents of the same country. 
Conversely, to the extent a foreign-to
foreign securities loan or sale-repurchase 
transaction would reduce the overall 
U.S. withholding tax, an incremental 
amount of U.S. withholding tax is im
posed on the substitute payment. 

SECTION 4. LIABILITY OF 
WITHHOLDING AGENTS 

Each person who makes a foreign-to
foreign payment shall be treated as a 
withholding agent under section 1.1441-7 
with respect to such payment. If a U.S. 
withholding agent withholds the highest 
rate of tax which would be imposed on all 
foreign recipients of dividends and substi
tute payments in a chain of such pay
ments, each foreign withholding agent 
will be treated as having satisfied its with
holding obligation under §1.1441-7. 

SECTION 5. EXAMPLES 

The following examples illustrate the 
principles of this Notice: 

Example 1. Same Country Securities Loan. FP, a 
pension fund resident in Country X, owns stock is
sued by USCo, a corporation resident in the United 
States. An income tax treaty between Country X 
and the United States limits the U.S. withholding tax 
on gross dividends to 15 percent. USBroker, a U.S. 
broker-dealer, needs to borrow the stock owned by 
FP. Under Country X rules intended to safeguard 
the interests of workers, however, FP is required to 
deal only with Country X residents in connection 
with its investment activities. Accordingly, FP en
ters into a securities loan with FBroker, a broker
dealer also resident in Country X. FBroker then en
ters into a securities loan with USBroker. US Co 
pays a dividend of $100 on March 15, 1998. US
Broker is the shareholder of record with respect to 
the dividend. Since USBroker is a U.S. person, 
US Co does not withhold on the dividend. USBroker 
makes a substitute payment of $100 to FBroker from 
which USBroker withholds $15. The rate of with
holding tax that would be applicable to a U.S. source 
dividend payment made by a U.S. person directly to 
FP is the same as the rate of withholding tax that 
would be applicable to a U.S. source dividend pay
ment made by a U.S. person directly to FBroker. 
Accordingly, no U.S. withholding tax is imposed 
under § 1.871-7(b)(2) or § 1.881-2(b)(2) on the 
substitute payments made by FBroker to FP. 

Example 2. Non-Same Country Securities Loan. 
A, a resident of Country X. owns shares of US Co, a 
U.S. resident corporation. Country X has a treaty 
with the United States which limits the United States 
tax on gross dividends to 15 percent. A enters into a 
securities loan with B. a resident of Country y, 

whose treaty with the United States also limits the 
United States tax on gross dividends to 15 percent. 
USCo pays a dividend of $100 on March 15, 1998. 
B is the shareholder of record with respect to the 
dividend. USCo withholds $15 and pays B a net 
dividend of $85. B makes a substitute payment of 
$85 to A. The rate of withholding tax that would be 
applicable to a U.S. source dividend payment made 
by a U.S. person directly to A is the same as the rate 
of withholding tax that would be applicable to a U.S. 
source dividend payment made by a U.S. person di
rectly to B. Accordingly, no U.S. withholding tax is 
imposed under § 1.871-7(b)(2) or § 1.88I-2(b)(2) 
on the substitute payments made by B to A. 

Example 3. Increased Treaty Benefits. The facts 
are the same as in example 2, except that Country X 
has no treaty with the United States. Since a divi
dend payment made by a U.S. person directly to A 
would have been subject to a 30-percent withhold
ing tax, B must withhold an additional $15 «30 per
cent - 15 percent) x $100) on the substitute payment 
it makes to A. Alternatively, USCo could have with
held 30 percent from the dividend payment made to 
B, thereby satisfying B's withholding liability under 
§ 1.1441-7. 

Example 4. Multiple Country Securities Loans. 
A, a resident of Country W, owns shares of USCo, a 
U.S. resident corporation. Country W has an income 
tax treaty with the United States that limits the 
United States tax on gross dividends to 15 percent. 
B, a resident of Country X, enters into a securities 
loan with A. Country X does not have an income tax 
treaty with the United States. C, a resident of Coun
try Y, enters into a securities loan with B. Country Y 
has an income tax treaty with the United States 
which limits the United States tax on gross dividends 
to 10 percent. D, a resident of country Z, enters into 
a securities loan with C. Country Z has an income 
tax treaty with the United States which limits the 
United States tax on gross dividends to 15 percent. 

US Co pays a dividend of $100 on March 15, 
1998. D is the shareholder of record with respect to 
the dividend. USCo withholds $15 and pays D a net 
dividend of $85. D makes a substitute payment of 
$85 to C. The rate of withholding tax that would be 
applicable to a U.S. source dividend payment made 
by a U.S. person directly to C is less than the rate of 
withholding tax that would be applicable to a U.S. 
source dividend payment made by a U.S. person di
rectly to D. Accordingly, no U.S. withholding tax is 
imposed under § 1.871-7(b)(2) or § 1.881-2(b)(2) 
on the substitute payments received by C. However, 
C is not entitled to a refund or tax credit against any 
other U.S. tax liability for the additional 5-percent 
tax reflected in its substitute payment from Dover 
the amount to which C would have been subject had 
C received a dividend directly from USCo. 

C makes a substitute payment of $85 to B from 
which C withholds $15. Since a dividend payment 
made by a U.S. person directly to B would have 
been subject to a 30-percent withholding tax, C gen
erally would be required to withhold an additional 
$20 «30 percent - 10 percent) x $100) on the substi
tute payment it makes to B. However, because $15 
actually was withheld with respect to a $100 gross 
dividend paid to D, C may reduce by $5 «(15 percent 
- 10 percent) x $100) the $20 withholding obligation 
on its substitute payment to B. 

B makes a substitute payment of $70 to A. The 
rate of withholding tax that would be applicable to a 

U.S. source dividend payment made by a U.S. per
son directly to A is less than the rate of withholding 
tax that would be applicable to a U.S. source divi
dend payment made by a U.S. person directly to B. 
Accordingly, no U.S. withholding tax is imposed 
under § 1.871-7(b)(2) or § 1.881-2(b)(2) on the 
substitute payment received by A. However, A is 
not entitled to a refund or tax credit against any 
other U.S. tax liability for the additional I5-percent 
tax reflected in its substitute payment from B over 
the amount to which A would have been subject had 
A received a dividend directly from USCo. 

Alternatively, US Co could have withheld 30 per
cent from the dividend payment made to D, thereby 
satisfying C's withholding obligation under 
§ 1.1441-7. 

SECTION 6. EFFECTIVE DATE OF 
REGULATIONS 

The provisions of this Notice are ef
fective for purposes of applying the final 
regulations as of November 14, 1997, the 
effective date of those regulations. Be
cause some withholding agents may re
quire additional time to adjust their busi
ness practices to implement the 
provisions of the final regulations and this 
Notice, a withholding agent can elect to 
defer the application of the final regula
tions, other than Treas. Reg. 
§ 1.864-5(b )(2)(ii), and this Notice until 
January 1, 1998. A withholding agent 
makes such an election by attaching a 
statement to such effect to a timely filed 
tax return (Form 1042) for the period that 
includes November 14, 1997, or if no 
such return is otherwise required for the 
period including that date, on a timely 
filed return (Form 1042) for the period 
that includes January 1, 1998. Withhold
ing agents making this election must 
apply the provisions of the final regula
tions and this Notice for substitute pay
ments made after December 31, 1997. 

SECTION 7. REQUEST FOR 
COMMENTS 

Treasury and the Service invite 
comments on the guidance provided 
by this Notice. Written comments should 
be submitted by January 12. 1998, 
to the Internal Revenue Service, P.O. 
Box 7604 Ben Franklin Station, Atten
tion: CC:CORP:T:R: (Notice 97-66) 
Room 5228, Washington, DC 20044. Al
ternatively, comments may be submitted 
via the internet at: http://www.irs. 
ustreas.gov/prodltax_regs/comments.html. 
The comments submitted will be avail
able for public inspection and copying. 
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SECTION 8. PAPERWORK 
REDUCTION ACT 

The collections of information con
tained in this Notice have been reviewed 
and approved by the Office of Manage
ment and Budget in accordance with the 
Paperwork Reduction Act (44 U.S.c. 
3507) under control number 1545-1566. 

An agency may not conduct or sponsor, 
and a person is not required to respond to, 
a collection of information unless the col
lection of information displays a valid 
control number. 

The collections of information con
tained in this Notice are in Sections 2 and 
6. The information is required to qualify 
substitute interest payments as portfolio 
interest and to defer, on election by the 
taxpayer, the effective date of this Notice 
and the final securities lending regula
tions (T.D. 8735, 62 FR 53498) for substi
tute payments made after December 31, 
1997. The information will be used for 
the same purpose described in the preced
ing sentence. The collections of informa
tion are required to obtain a benefit. The 
likely respondents are businesses or other 
for-profit institutions. 

The estimated total annual reporting 
and/or recordkeeping burden is 61,750 
hours. 

The estimated annual burden per re
spondent/recordkeeper varies from 1 
minute to 15 minutes, depending on indi
vidual circumstances, with an estimated 
average of 10 minutes. The estimated 
number of respondents and/or record
keepers is 377,500. 

The estimated frequency of responses 
(used for reporting requirements only) is 
once. 

Books or records relating to a collec
tion of information must be retained as 
long as their contents may become mater
ial in the administration of any internal 
revenue law. Generally tax returns and 
tax return information are confidential, as 
required by 26 U.s.c. 6103. 

Grace Period Interest 

Notice 97-67 
Many credit card agreements provide 

for a grace period during which the credit 
card issuer does not charge interest for a 
billing cycle if the credit card holder pays 
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off its account balance by a specified date. 
Under section 1004 of the Taxpayer Relief 
Act of 1997 (the "Act"), Pub. L. No. 
105-34, 111 Stat. 788, 911, if a taxpayer 
holds a pool of credit card receivables, the 
taxpayer must accrue interest and original 
issue discount on the receivables based on 
a reasonable assumption regarding the 
timing of the payments by the obligors of 
the receivables in the pool. Thus, the tax
payer is not permitted to assume that all of 
its credit card holders will pay their bal
ances by the date specified in the grace pe
riod provision of the credit card agreement 
and, based on this assumption, defer the 
inclusion of grace period interest. Section 
1004 of the Act is effective for taxable 
years beginning after August 5, 1997. The 
Internal Revenue Service will issue guid
ance that provides the procedures for a 
taxpayer to automatically change its 
method of accounting to comply with sec
tion 1004 for the taxpayer's first taxable 
year beginning after August 5, 1997. 

The Service will process requests by 
taxpayers to change their methods of ac
counting for grace period interest that 
were pending with the Service on August 
4, 1997. For any requests filed on or after 
August 5, 1997 (the date of enactment of 
the Act), the Service will exercise its dis
cretion to deny requests to change to a 
method of accounting for grace period in
terest other than the method required by 
section 1004 of the Act. See § 446(e) of 
the Internal Revenue Code. See also H.R. 
Conf. Rep. No. 220, 105th Cong., 1st 
Sess. 523 (1997); H.R. Rep. No. 148, 
105th Cong., 1st Sess. 457 (1997). 

Guidance on Making Payments 
for Charitable Remainder Trusts 

Notice 97-68 
This notice informs taxpayers that the 

rules in §§ 1.664-2(a)(1)(i) and 1.664-
3(a)(l)(i)(e) of the proposed Income Tax 
Regulations, published in a Notice of Pro
posed Rulemaking on April 18, 1997 (62 
Fed. Reg. 19072), will not be effective for 
certain charitable remainder trusts (CRTs) 
for the 1997 taxable year. 

BACKGROUND 

Generally, a CRT is a trust that pro
vides for a specified distribution at least 

annually over a specified period to one or 
more noncharitable beneficiaries and 
holds an irrevocable remainder interest in 
the trust for a charitable organization. 
Section 664 of the Internal Revenue Code 
provides for two types of CRTs: a charita
ble remainder annuity trust (CRAT) and a 
charitable remainder unitrust (CRUT). A 
CRAT pays a fixed annuity amount at 
least annually to the noncharitable benefi
ciary or beneficiaries. A CRUT pays a 
fixed percentage of the fair market value 
of the assets held by the trust as of the an
nual valuation date (the unitrust amount) 
at least annually to the noncharitable ben
eficiary or beneficiaries. 

Section 664(d) provides that to qualify 
as a CRT, the trust must pay the annuity 
or unitrust amount at least annually to the 
noncharitable beneficiaries. As an admin
istrative convenience, §§ 1.664-2(a)(1) 
and 1.664-3(a)(1) of the Income Tax Reg
ulations have allowed CRTs to pay the an
nuity or unitrust amount within a reason
able time after the close of the tax year in 
which it is due without the timing of the 
payment causing the trust to fail to func
tion exclusively as a CRT. 

PROPOSED REGULATIONS 
REGARDING PAYING ANNUITY 
OR UNITRUST AMOUNT 

The proposed amendments to 
§§ 1.664-2(a)(1)(i) and 1.664-3(a)
(l)(i)(e) of the proposed regulations (the 
proposed timing amendments) would re
quire a CRT to pay the annuity amount or 
the unitrust amount under the fixed per
centage method of § 664(d)(2) by the 
close of the tax year in which the payment 
is due in order to function exclusively as a 
CRT. Under the effective date in the pro
posed regulations, once final, the pro
posed timing amendments would apply to 
taxable years ending after April 18, 1997, 
the date the proposed regulations were 
published in the Federal Register. 

The Service and Treasury issued the 
proposed timing amendments in response 
to abuses associated with the use of accel
erated CRTs described in Notice 94-78, 
1994-2 C.B. 555. Taxpayers using accel
erated CRTs characterize the payment of 
the annuity or unitrust amount as a distri
bution of trust corpus that is not subject to 
tax by delaying the required payment 



until after the end of the tax year in which 
it is due. 

Since publishing the proposed regula
tions, the Service and Treasury have re
ceived a significant number of comments 
expressing concern that the proposed tim
ing amendments will place a significant 
burden on many trusts that are not engag
ing in abuses. Some commentators ob
served that for many CRTs the character 
of the annuity or unitrust amount is not af
fected by the time at which the payment is 
made. Because these trusts have accumu
lated sufficient income in the ordinary, 
capital gains, and other income categories 
of § 664(b)(1), (2), and (3), no portion of 
the annuity or unitrust amount distributed 
will be characterized as trust corpus under 
§ 664(b)(4) irrespective of whether the 
amount is paid before or after the close of 
the tax year for which it is due. The com
mentators add that being required to pay 
the annuity or unitrust amount by the 
close of the calendar year would create a 
hardship if the trustee is relying on end
of-the-year dividends and similar income, 
which may not arrive until January of the 
following year, to make the annuity or 
unitrust payment. The commentators also 
argue that the proposed timing amend
ments would create a hardship for trustees 
of CRUTs that have a December 31 valu
ation date because such a trustee would be 
forced to value the assets in the trust and 
make a payment of the unitrust amount 
after the close of business and before mid
night on that date. 

In light of the enactment of the Tax
payer Relief Act of 1997 (the Act) on Au
gust 5,1997, other commentators have ar
gued that the proposed timing 
amendments are no longer necessary to 
stop the abuses created by accelerated 
CRTs. The Act amended the definition of 
a CRT to include a maximum allowable 
percentage of 50 percent for calculating 

Month Year 

November 1997 

the annuity amount or unitrust amount 
and a minimum 10 percent present value 
for the charitable remainder interest. Tax
payer Relief Act of 1997, Pub. L. No. 
105-34, § 1089, 111 Stat. 960, 961. We 
note that the Senate Finance Committee 
explicitly stated that it did not intend for 
the Act to "limit or alter the validity of the 
regulations proposed by the Treasury De
partment on April 18, 1997, or the Trea
sury Department's authority to address 
this or other abuses of the rules governing 
the taxation of charitable remainder trusts 
or their beneficiaries." S. Rep. No. 33, 
105th Cong., 1st Sess. 201 (1997). 

Several commentators have asked for 
relief from the effective date for the pro
posed timing amendments while their 
comments are considered and before the 
regulations are finalized. 

APPLICATION OF PROPOSED 
TIMING AMENDMENTS 

The Service and Treasury recognize 
that complying with the proposed timing 
amendments in 1997 may create an un
necessary burden on those trusts for 
which the potential for abuse is minimal. 
Therefore, when the proposed regulations 
are adopted as final regulations under a 
Treasury Decision, the Service and Trea
sury intend to provide that for the taxable 
year 1997 a CRT created before January 
1, 1998, will not be made subject to the 
rules stated in §§ 1.664-2(a)(1)(i) and 
1.664-3(a)(1)(i)(e) of the proposed regu
lations if in 1997 the trust is: 

(1) A CRAT under which the sum cer
tain to be paid each year to one or more 
persons is 15 percent or less of the initial 
net fair market value of all property 
placed in the trust, or 

(2) A CRUT under which the fixed per
centage of the net fair market value of the 
unitrust's assets to be paid each year to one 

or more persons is 15 percent or less, or 
(3) A CRAT or CRUT from which all 

of the annuity amounts or unitrust 
amounts paid for 1997 are characterized 
in the hands of the beneficiary as income 
from the categories described in 
§ 664(b)(1), (2), and (3), and not as trust 
corpus. Thus, a CRT created before Janu
ary 1, 1998, that meets anyone of these 
three exceptions may pay its annuity 
amount or unitrust amount for the taxable 
year 1997 within a reasonable period of 
time after the close of the tax year under 
§§ 1.664-2(a)(1)(i) and 1.664-3(a)(1)(i) 
of the Income Tax Regulations. 

The Service and Treasury will continue 
to consider the comments submitted on 
the proposed regulations before deciding 
whether to adopt an amended version of 
the proposed regulations as final regula
tions. 

Weighted Average Interest Rate 
Update 

Notice 97-69 
Notice 88-73 provides guidelines for 

determining the weighted average interest 
rate and the resulting permissible range of 
interest rates used to calculate current lia
bility for the purpose of the full funding 
limitation of § 412( c )(7) of the Internal 
Revenue Code as amended by the Om
nibus Budget Reconciliation Act of 1987 
and as further amended by the Uruguay 
Round Agreements Act, Pub. L. 103-465 
(GATT). 

The average yield on the 30-year Trea
sury Constant Maturities for October 
1997 is 6.33 percent. 

The following rates were determined 
for the plan years beginning in the month 
shown below. 

Weighted 
Average 

90% to 107% 
Permissible 

Range 

90% to 110% 
Permissible 

Range 

6.81 6.13 to 7.29 6.13 to 7.49 

1997-2 C.B. 331 



Adoption Assistance 

Notice 97-70 

This notice modifies Notice 97-9, 
1997-2 I.R.B. 35, which provides, in part, 
general guidance concerning the income 
tax credit under § 23 of the Internal Rev
enue Code for qualified adoption ex
penses paid or incurred by an individual. 
Notice 97-9 is modified to incorporate the 
amendment made to § 23(a)(2) (relating 
to the year(s) in which the credit for cer
tain qualified adoption expenses is al
lowed) by § l60l(h)(2)(A) of the Tax
payer Relief Act of 1997, Pub. L. No. 
105-34, 111 Stat. 788, 1092 (1997), effec
tive for taxable years beginning after De
cember 31, 1996. Notice 97-9 will appear 
in 1997-1 C.B. as modified by this notice. 

Section I.E. 1 and the first paragraph of 
section I.E.2 of Notice 97-9 are modified 
to read as follows: 

E.Year of Credit. 
1. Domestic adoptions. 
The credit for qualified adoption ex

penses paid or incurred to adopt an eligi
ble child who is a citizen or a resident of 
the United States at the time the adoption 
commenced (including such amounts paid 
or incurred in an unsuccessful effort to 
adopt such a child) is allowed in the next 
taxable year unless the expenses are paid 
or incurred during or after the taxable 
year the adoption becomes final. The 
credit for qualified adoption expenses 
paid or incurred during or after the tax
able year in which an adoption becomes 
final is allowed in the taxable year in 
which the expenses are paid or incurred. 

2. Foreign adoptions. 
A special rule applies in the case of the 

adoption of an eligible child who is not a 
citizen or resident of the United States at 
the time the adoption commenced. The 

credit is only available for adoptions that 
become final. Qualified adoption ex
penses paid or incurred in any taxable 
year before the taxable year in which the 
adoption becomes final are treated as paid 
or incurred in the taxable year in which 
the adoption becomes final. Therefore, 
the credit for qualified adoption expenses 
paid or incurred in the taxable year in 
which the adoption is final, or in any ear
lier taxable year, is allowed in the taxable 
year the adoption becomes final. The 
credit for qualified adoption expenses 
paid or incurred after the taxable year in 
which the adoption becomes final is al
lowed in the taxable year in which the ex
penses are paid or incurred. 

Tables for Figuring Amount Exempt From Levy on Wages, Salary, and Other Income 
Notice 97-71 

1. Table for Figuring Amount Exempt From Levy on Wages, Salary, and Other Income 

(Forms 668-W, 668-W(c), & 668-W(c)(OO)) 1998 

Publication 1494, shown below, provides tables which show the amount of an individual's income that is exempt from a notice of 
levy used to collect delinquent tax in 1998. 

(Amounts are for each pay period.) 

Filing Status: Single 

Pay Period Number of Exemptions Claimed on Statement 

1 2 3 4 5 6 More Than 6 

Daily 26.73 37.12 47.50 57.88 68.27 78.65 16.35 plus 10.38 for each exemption 

Weekly 133.65 185.58 237.50 289.42 341.35 393.27 81.73 plus 51.92 for each exemption 

Biweekly 267.31 371.15 475.00 578.85 682.69 786.54 163.46 plus 103.85 for each exemption 

Semi-monthly 289.58 402.08 514.58 627.08 739.58 852.08 177.08 plus 112.50 for each exemption 

Monthly 579.17 804.17 1029.17 1254.17 1479.17 1704.17 354.17 plus 225.00 for each exemption 

332 1997-2 C.B. 
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